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#50 &/4 /66
Memprandum 66-28 .

Subject: Study 50 - Leases

A quorum wes not present when Memorandum 66-24 relating to leages
was consldered at the last meeting. A subcormittee considerved a revised
recommendation, recommended that the Commission proceed on the basis of
the revised recommendation, and then suggested several changes in the
revised recommendation. This memorandum and the attached revised recom-
mendation (pink) are based on the recommendations and suggestions of the
subcommittee,

To accomnodate the suggesticns of the subcormittee, the format of the
statute bas been modified somewhat. The scheme of the statute is now ms
follows:

Repudiation of a lease is defined in Section 1951. Bection 1951.5
provides that:either an evic¢tion or a repudiation terminates a lemse, :The
purpose of Section 1951.5 is to make 1t abundantly clear that a lessor cannot
evict a lessee and still preserve the lessor-lessgee relationship and a
lessor cannot regard that relationship as contiming after a lessee has
repudiated the leass and abandoned the property. Note the discussion of
total breach and partial breach in the excerpt from Corbin on Contrecta that is
attached to this memorandum as Exhibit Ii{yellow). Corbin points: out:there
that the aggrieved party dces not have the option of treating a breach as
a partial breach when there has been s repudiation, but the aggrieved party
can treat any breach as a partial breach if there has bheen no repudiation.
Section 1951.5 carries out this analysis by providing that repudiation always
terminates 2 lease. Of course, this broad statement must be gualified in

those cases where the aggrieved party is entitled to specifie performance.




,ﬁ
£
B Ll

We have provided for that situation in Section 1952(b), which provides
that a decree of specific performance nullifies the effect of a repudiation.

Section 1952(a)} provides for the nullification of a repudiation by
retraction.

Section 1952.5 prescribes the remedies available upon & repudiation.

In accordance with Corbin's apalysis, the right to regard it as a partial
breach is not included.

Section 1953 gives the remedies available upon & material breach where
there hae been no repudiation. Again in accordance with Corbin's analysis,
we have provided here for the right to treat the breach as a partial breach.
Otherwise the remedies are the same as for & repudiation--the same remedies
that are available for any total breach.

Section 1953.5 clarifies the starting date for the statute of
limitations in repudiation cases. Section 1954 deals with pereonal property
left behind by = lessee. Sections 3320-3327 deal with the measure of
damages. Section 3387.5 clarifies the right to specific performance of
leases tlat are really purchase contracts. The remainder of the statute
consists of technical amendments and provisions.

That is the general format. Specific matters to consider are as
follows:

Section 1951

The question of voluntariness in (b) was discussed by the subcommittee.
Involuntary inability to perform = contract is usually regarded as an excuce
for performance but not & breach. Corbin and the Restatement both indice*.
thet a repudiation must be veoluntary.

The question of communication was also raised. We believe that a
breach is a breach, and the time the other party finds out about it relates

to the gquestion of remedies only.
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Section 1951.5

Subdivisions (a) and (b) were approved by the subcommittee subject
to further consideration of the need for the whole section, Subdivision
(c¢) has been revised to conform to the deletion of "abandonment."

We think the section serves a valuable purpose in clearly putting an
end to the fiction that a lessor-lessee relationship can exist when the
lessee has no rights under the lease.

Section 1952

Subdivision {a) has been revised to indicate that the repudiatortmast
be able and willing to perform and, in sddition, this information must
be communicated.

Subdivision (b} has been added to provide for the specific performance
cases.

Sections 1952,5-1953

The subcommittee asked the staff to provide for the remedies available
in case of & partial breach. To do this, we added a new Section 1953 and
modified Section 1952.5 to conform.

Section 1953.5 wvas approved .. by the subcommittee,

Seetion ;95&

Thigs has been modified in aceordance with the subcommittee's suggestion
to provide for notice to llenholders.
Sections 3320-3322 were approved by the subcommittee.
Remainder

The remainder of the statute was not considered by the eubcommitiee.
The Comments below are from Memorandum 66-2hk, and references to the
tentative recommendation are to the recommendation distributed for

comments last year.

s
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Section 3323

Section 3323 is based on Section 3321 as copteined in the tentative
recomendation. It has been revised, however, to reflect the fact that it
can be used under this draft when the lessee is suing for damages as well
as when the lessor is suing for damages.

Mote that Professor Verrall suggested that this provision might be
subject to abuse and that the State Bar, Southern Section, objected to the
provision because of the varying terms and conditiens under which the
property might be relet.

Section 3324

This section was previously epproved as part of the tentative recom-
mendation {it was numbered 3323 in the tentative recemmendation). The last
paragraph has been added to the cowrment because the statute now deals with

lesses'’s rights as well ns 1essor's,%

" Begjdon 3325

A —— i o= o

Professor Verrall raises the question whether the seetion should cover
leases where provision is made that the lessor shall recover attorneyts
fees if the lessse sues.

He suggests that rescission of a lease may end the right to attorney's
fees. This would be true only if the rescission were effective. If the
lessee sued for breach of the covenant of quiet enjoyment, he would still be
entitled to attorney's fees under this section if the lessor'e rescission
were ineffective--and the lessee would be entitled to substantive relief
only if the rescission were ineffective,

He also asks if Civil Code Section 7ok 1is repealed by implication; Section
794 of the Civil Code provides that upon the termination or sbandorment of
an oil and gas lease, the lesses must, on demand, execute a quiteclaim deed.
Failure to do so makes the lessee lisble to the lessor for any demages caused
by such failure and, in addition, for reasonable attorney's fees. We see
no inconsistency between that section and Section 332k, so we do not sse

how it could be repealed by implication.
he
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The Northern Section suggests the amendment of (5)(23¢F9 read:

(2) If the lease provides that one party may recover fees
then the other party to the lease may also recover attorney's
fees incurred in obtaining relief for the breach of the leasge
should he prevail. '

T

Section 3326

Section 3326 was approved as Section 3325 of the tentative recommenda-
tion. A reference to Section 332k was added to meet an objecticon of
Professor Verrsll. We think this change is nonsubstantive.

Secticon 3327 . 1.

This section was approved as part of the tentative recommendstion.
It has been revised to prevent recovery on s claim for dameges where
the claim was previously denied.

Section 3308

The repeal of Section 3308 was previcusly approved.
Seéction 3387.5

This section is new, and it is designed to meet the lease-purchase
problem raised by George Herrington,los Angeles County, and Orange County.
C.C.P. § 1174

The amendment of this section was previouely approved.

Commissioner Stanton has raised a question concerning Code of Civil
Trocedure Scetion 1174 that should be decided by the Commission before a
final recommendation on this subject is made.

Sectiin 1174 provides (as the Commission proposed to amend it) that a
Judgment for unlawful detainer after default in the performance of the ohli~=-
tions of a lemse must declare the forfeiture of the lease. But, if the threc-

day notice sent by the lessor {as a condition of bringing the action) did rot
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state the election of the lessor to declare the forfeiture of the lease, the
court is empowered to delay execution upon the judgment for five days during
vhich time the lessee has the right to cure his default, And, if the lease is
for a term of more than one year, it does not contain a provision forfeiting
the lessee's interest upon default, and the three-day notice does not eontain
& declaration of forfeiture, the court is reguired to delay execution for five
days during which time the lessee has the right to cure his default.,

Thus, a lessor is entitled to immediate execution in any case where he
declares a forfeiture of the lessee's interest in the three-day notiee, Failure
to so declare may result in a five-day delay in execution in-any case, and in
the case of certain long term leases that do not contain forfeiture clauses,
such failure results in an automatic five-day delay in execution,

In any case, however, Section 1179 of the Code of Civil Procedure empowers
the court to relieve a terant "in case of hardship" from forfeiture of his
interest if the tenant applies for such relief within 30 days after the forfeiture
is declared and fully cures his default in performance under the lease.

Although the language is archaic--"termination" should be used instead of
"forfeitupe"--we made no change in the substantive parts of these sections
other than to eliminate the portion that permits a lessee to be evieted without
termination of his interest. But, inasmuch as it will make little difference
substantively under Section 1952 whether the lessor declares a forfeiture or
termination or whether he doesn't--in either event the lease must terminate
if the lessee vacates pursvant to the notice or is evicted--should Section 117k
continue to distinguish between cases vwhere the lessor declares a forfelture
and where he does not. The only substantive effect of the declaration will be

that the lessee cannot obtain the five-day stay of execution.
--
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If no substantive change is desired--that iz, if the lessor should be
entitled to get immediate execution of the unlawful detainer judgment when
he wants it--should the relevant sections be revised to require a more
meaningful declaration of the lesscor's intent on the three-day notice? If
this were done, the statutes would provide in substance that if the lessor
declared that immediate surrender of the premises {at the end of the three-
day period) is demanded, he could obtain immediate execution. But without
such a declaration, the court could order a five-day delay.

Thus, the questions for the Commission to decide are:

Should a lessor have a right to lmmediate execution of an unlawful
detainer judgment where he declares his intent to exercise such right?

If so, should the Code of Civil Procedure be revised to require the

lessor to feclare his election in more meaningful language?

Small claims jurisdiciion

Mr. J. H. Petry suggests that small claims court jurisdiction be
broadened to include unlawful detainer cetions. He argues that unlawful
detainer proceedings are now too expensive in vhe small case.

This argument seems based on a false premise. Code of Civil Procedure

Section 117 provides that a municipal court sitting as a small clalms court




has jurisdiction in unlawful detainer proceedings. It is true that this

provision was held unconstitutional in Mendoza v. Small Claims Court, 49 Cal.2d

668 (1958), but that decision was met by a 1959 amendment, Witkin gives the
history of the section as follows:

By amendments in 1955 and 1957 the Legislature attempted to
give a municipal judge sitting as the small claims court juris-
diction over "proceedings in unlawful detainer after default in
rent for residential property where the term of the tenancy is not
greater than month to month, and where the whole amount claimed is
one hundred fifty dollars {$150) or less." . . . This provision
was held unconstitutional in Mendoza v. Small Claims Court (1958)
49 ¢,2d 668, 321 P.2d4 9, on the following analysis: (1) Due
process requires a hearing with the right to counsel, which is
not allowed in the small claims court. (2) Ordinarily the
plaintiff by electing to sue there waives the right, and the
defendant may sppeal to the superior court, with an automatic
stay, and have a trial de novo with representation by counsel ., . . .
(3) But in unlawful detainer proceedings stay pending appeal is
discretionary with the trial judge . . . , and the resuit under
the amendment would be that the tenant’s right of possession could
be taken from him inltially without the kind of hearing required by
the due process clause,

Responding to the implied suggestion in the Mendoza case the
Legislature in 1959 adopted the following addition to C,C.P., 117]
e+« ¢ "If, in an unlawful detainer proceeding . . . judgment is
for plaintiff, proceedings on the judgment are automatically stayed,
without the filing of a bond by defendant, until the expiration of
the time for appeal, asnd, i1f an appeal is perfected, until the appeal
is decided." [Witkin, California Procedure 1965 Supplement 104,
Emphasis is Witkin's.]

In effect, then, the proposal is to give Jjustice court judges unlawful
detainer jurisdiction in small claims, for municipal judges sitting in small
clains now have unlawful detainer jurisdiction. A sizeable percentage of
Justice court judges are nonlawyers. Judtice courts have jurisdiction in
unlawful detainer when not sitting in small claims. C.C,P. § 112, Shouid
we propose to extend the jurisdiction of the small claims court?

Retroactivity

The Northern Section of the State Bar Committee strongly urges that s

section be added limiting the effect of the legislation to leases executed
«8-
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after its effective date. The Scuthern Section, however, comments:

« + « the advisability of having two sets of laws covering this
field over an Indefinite period of: years should be given
seriocus consideration.
We added Section 12 to the revised recommendation to carry out the
Northern Section's suggestion. This avolds any constitutional guestion

involving impairment of the obligation of contracts.

Respectfully sulmitted,

Joseph B. Harvey
Assistant Executive Secretary
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Hemo H&~2G EXHIRIT I

Ch. 53 TOTAL BREACH AND PARTIAL BREACH § 546

§ 946. The Terms “Total Breach” and “Partial Breach”

For every breach of contract, irrespective of its size or kind, the
law will give an immediate remedy. What this remedy may be,
is discussed in the chapter dealing with Remedies for Breach of
Contract. The terms total breach and partial breach are fre-
guently used by the courts in determining the remedies that are
available to the injured party. It might reasonably be supposed,
from the form of these expressions, that a total breach is the
non-performance of everything undertaken in the contract, and
that a partial breach is the non-performance of something less
“than the whole. Actual usage by the courts, however, is some-
what different. (A totai breach of coniract is a non-performance
of duty that is so material and important as to justify the injured
party in regarding the whole transaction as at an end.) Whether
or not a breach is thus material and important is a question of
degree;(and it must be answered by weighing the consequences
in the light of the actual custom of men in the performance of
contracts similar to the one that is invoived in the specific case.
A total breach by A will usually terminate B's duty to perform
any further on his part, but it does not always do so. The prom-
ises of the two parties may have been independent promises, or
the breach by A may occur after he has already performed all
conditions precedent to B's duty to proceed. Nor does a total
breach by A always effectually terminate A's own duty to render
the promised performance. B can gsometimes get & decree for
specific performance; and even in cases where this is not pos-
sible, the subsequent rendering by A of the promised performance
has often been held not to be a sufficient consideration for a new
promise by B, for the reason that A is doing nothing more than
his contractual duty still requires of him. Nor does a {otal breach
by A always terminate the power of B to earn the full compensa-
tion promised to him by continuing to render his own perform-
ance. In spite of his breach, A may stili assure B that he will
perform or he may request B to go ahead.

Circumstances may be such as to make it unreasonable to re-
guire B to stop performance, as where he is bound by a duty to
others to proceed or where greater injury will result from stopping
than from continuing. Therefore, it is not eorrect to say that a
total breach terminates g1l the primary contractual relations and
substitutes secondary and remedial ones; but it is clear that,
wherever the court will hold that A's breach is a total breach,
B can regard A's performance as at an end and at once maintain
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action for damages for all of his injury, past, present, and future.s
If A’s breach is not sufficiently material angd important for this,
the breach is called a partial breach, ’

& It is o total hreach of contract,
by prevention of performance, in
rase o principal contractor on con-
struetion work forbids a wuleon-
tractor to use Non-union ladwr in
rendering perforttance of the sub-
contract, there being clencly  in
the subrontract no limitation on
the Kind of labar 1o he cmployed.
Moore v. Whikty, 149 A, 03, 280 Pa.
48 (15).  Sksee the more reornt
acts of Congress dealiog with labor
relations the action of the princj-
pal contractor might be held to be
ng breach gt all,

Where n defondant has eontracted to
support the plalatilt for iife or
fo pay to the plaintid wages for
life for such service as the pHain-
Tl is able to render and the e
feadant comunits a total breach of
the contraci by a partial non-per-
formance accompanicd by a repu-
digtion, the plaintiff can get judg-
ment for damnges for hix entire
injury, futnre as well ag past, in
a single action. Plerce v. Tean.
Cogl, Irom & It Co., 19 K.Ct. 335,
173 U8, 1, 43 Lka om (1550} ;
wiLher v, Jtuswell, 131 Maus, 74
(1882} Sehel! v, IMlumb, ‘55 N.Y.
552 (1874}; Mastern Tenn., cfe. R,
It. v. Staub, T Les 307 {Tenn,, 1881).

The queation whether a breach in
 “total” or “partinl” is n differont
form of the question whether 3
breach goes “to the cxsence” or
not.  The term “vieal breach” Iy
also n use. In tyre, 1
FLBL 273 (Y177, the puichaser of
4 plautation and sluves paid £600
hy cash and promidsed te Pay an an-
nuity of £160. When sued for
fallure to pay the vty he plead-
ed thet title to the slaves had
Sfalled, 8ince he hod good title to
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the plantation, the court held that
the bresch Jid not "B 10 the whole
of the cousideration” and fhat the
AUty most be peid.  The Lropeh
was not total. The role there lal
down hy Lord Manstield in not eap-
alie of mechsnical apntication ; the
matier ig one of degree. Llarke
Const. Co, v. New York, 128 N.E,
241, 20 NY. 4315 {io2) 1s a cane
in which the court held that the
city's failure to prepare four of the
fourtech dumpd for the collection
of garbage that it haa promised
went to the essence (wag a “total”
breach) and fustified the eontractor

‘In stopplng performnanee and suming

for damages for n total breack,
Irovnd, J. dissented, guoting from
lioone v. Eyre, There are thou-
raiuls of crsey dealing with s shm-
Uar problem.

In Flerce v. Tenn. Coal, Jron & %, I,

Ce., sapra, the court said: “The
Mainthf was not bonnd fo walt to
wee 1f the defendant would change
ity dectsion and take him back
into its mervlee: or to resart to
sireessive  actions  for damages
from tine to time: or to Jeave the
whale of his damsges to be re-
coversl hy his persann! represents-
Uve after his dorti. But he hed
the right to oleet to treat the con-
tract A« absolvtely amd finally bhroi-
en by the defendant; to nalntain
thix action once for all ay for a
total hreach of the entire contract;
and to recover all thut he would
have received fa the future, s woll
as fa the past, if the contract had
becn kept. In se doing he wonlg
simply fecover the valve of the
eontract to him at the time of the
breach, lucinding nll the damages
pest or future, resulilng from the

_ total breach of the contract. The
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{ For a partial breach the injured party can maintain action
at once;- but he js not permitted to stop further perfermance by
the wrongdoer and get damages for the anticipated future non-
performance, as well as for the past non-performance constitut.
ing the partial breach. The non-payment of an instalment of
money when due will always create a right of action for that
money, but it will not always be a total breach.¢ 1A partial breach
by one party, as here defined, does not justify the other party's
subseguent failure to perform; both parties may be guilty of
breaches, each having a right to damages.”

While in the case of & total breach the injured party can at
once get judgment for his entire injury, it is not always necessary
for him to elect this remedy. Insome cases he may elect to regard
the breach as partial, proceed with his own performance, sue for

breach occurs.®

ditficetty snd uneertalnty of esii-
mating dumnuges that the plaintif
mey suffer In the fature is no
greater in thig actlon of contract
thun they would have been if he
kad sued the defendant tn an action
of tort to recover damages for the
personal Injuries austained In ks
service, instend o! settling end re-
teasing those damages by the con-
tract now sued on.” -

Ballantine, “Autleipatory DBreaeh,”

22 Mich.T.Rev, 341 {1024), says: "A
total breach of the coniract simply
" means that the situation s such
that the plaintlff need not awslt
tarther performance by the defend-
ant, but may at onee claim damages
represpnting the value of the prom-
facd performsnce. This does not
mean that the sduties of the de
. Tendant are as yet totally broken.”

6 In Melgar Corp. v. Warner's
Features, 119 NE, 113, 222 NY,
£4% (A%18), the purchazer of 5 large

C umount of film to be dellverd and
patd for in instalinents was guilty

" of a delay of 48 hours iz making a
payment af $19.000. The court held
-that although this was o breach
of contract it was a8 minor one

the partial injur?!, and maintain a second suit in case a further
He generally has no such election, however, in

and did not justify repudiation by
the seller. 'The seller oould get
Judgment for the Instalment doe
with Interest, but not for dawsges
as for total Lreach Includlng pros-
pective profits.

Restatement, Cuntracts, § 313, Com-
ment ¢: “Though a breach to any
extent of a contractnul duty of jmn-
modiate mrfgrmance gives rise to
a right of m-l\inn, & siight hreach
does not terminate the duty of the
Injured person ciir\ the right of tiw
party committing the breaeh (§

- 274), unless non-performance of an
express comdition requires thly re-
sl

7. Mass—Minot v. Minot, 6 N.E.
24 5§, 10, 310 Mass, 2533, 270 (1944),
citing  Kestatement, Contrecls, §
309(1), conmnent o.

8.  Restatement, Coutrects, § 317:
"(2) Where there hes been soch
© &k totuk breach of contrret ax Is
stated tn subsection (1) the injured
party mey by conthmsuce or as-
sentiug to the continuance of per.
farmance, or by otherwise muni-
fosting an ntentlon to do so, treat
the breach as partial, exeept that
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case the wrongdoer has repudiated the contract, expressing his
intention te perform no further. In such a case the injured party

has one entire cause of action.” The breach must be treated as.

total, and no such second action will be maintainable. Thus, if
on a building contract the owner fails to make payment of a large
instalment in the course of performance, the building contractor
will usually be privileged to stop work and can maintain suit for
damages as for a total breach. But if the owner does not also
repudiate the contract, the builder can get judgment for the in-
stalment due, proceed with construction, and get a second judg-
ment in case of a later breach.

If the seller of goods delivers an instalment of nonconforming
goods, in breach of some warranty, even though the breach may
be such as to operate as a total breach the buyer is not reguired
to treat it so. He may keep the defective instalment, retaining
his right to damages or recoupment, and demand delivery of the
remaining instalments required by the contract. When sued
for the price of the instalinents received by him, he may recoup
for breach of warranty and claim damages for the seller's failure
to deliver the subsequent instalments,* The seller has committed
one breach, treated by the buyer as partial, and a second breach
that is total.

The terms “total breach” and “partial breach” can render
useful service, even though actual usage is not altogether con-
sistent, if it is recognized that such a variation exists and that
they do not in themselves determine the result that a court should
reach, They may be properly used in stating a resuit that the
court has reached by a careful weighing of the importance of the
facts and events before it, a reasonabie interpretation of the ex-
pressions of the parties, a consideration of existing doctrines and
antecedent cases, and a determination of what public welfare and
Sound policy require. In this they differ in no respect from other
legal terms and phrases,®

where there has beei 6ne of the Leather Co., 60 NB2d 902 314
acts of repudlation enumersted In Mass, B5OZ (1543).

Section 318, whether anticipatory

or net, subseviuent assent of the G Restatement, Contracts, § 313:

wrongdoer to the continance of “{1} A total preach of contract la
the coutract is requislte in order & hreach where remedinl rights
to permit this result.” provided by Iaw are subatitoted
Hee § 1030, Avoldable comsequences. for the existing contractoal rights,

or can be a0 substituted by the in-
B Mass.—Lander v, Samoel Heller fured party.
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In one sense of the word, there is never such a thing as an im-
material breach. For any breach of contract, an action lies; any
breach is material enough for that, although if no substantial
injury is shown the damages recoverable are only nominal, But
not infrequently the term material breach is used to mean one
that the injured party can elect to treat as a total breach.* It
a contractor’s failure of performance causes such slight harm that
the courts will give no remedy therefor, adopting and applying
the maxim de minimis non curat lex, it is proper to say that
there has been no breach of duty.

{2} A partlal breach of contract is g
brench where retoedial rights pro-
vided by law cun be sebstituted
by the Injured party for only n part
of the existing contractuul rights™

fl.  Hee Restatement, Contracts, 4§
276, 271, 311.
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Rovised June . 19u0

TENTATIVE RECOMMENDATION OF THE CALIFORNIA IAW REVISION COMMISSICN
relating to
THE RIGHTS AND DUTIES ATTENDANT UPON ABANDONMENT OR TERMINATION OF A LEASE

OF REAL PROPERTY

B".CKGRGUND
Section 1925 of the Civil Code provides, in effect, that a lease is a

contract. Historically, however, a lease <2 rezl primcity was regrrdazd as a
coxszyanes of ia imbzrss Cn l.ed. 2 PIRLL, RELL PROPERTY . 221 (1970} The
ColiFarnit eourss stote thot ~ lsase is po o coutrocet and 2 conveyoace. Megdco-
Dental Bldg. C . . Howion & Converse, 2100 1.24 11, 132 P.24 L7 (19%2); |
Beckett vo C.by of Poxla DLy goods C:.,, i CL1.2d 633, 96 p.2d 122 (1$32). But
watle ot tomes they coply pricsiples of con’raet low in leterminiang the wignts

and duties attendant upon abandorment or termination of a lease (zee, €sfes

Medico-Dental Bldg, Co, v, Horton & Converge, supra), the courts seem to be

guided principally by common law property concepts in determining these rights

and duties (see, e.&., Kulawitz v, Pacific Woodenware & Paper Co., 25 Cal.2d

664, 155 P.2d 24 (1944); Welcome v. Hess, 90 Cal. 507, 25 Pac. 369 {1891)).

See, generally, The Californis Lease--Contract or Conveyance? 4 STAN, L, REV,

2uh (1952).

As a result of the clash of contract and conveyance concepts the
present law does not afford adequate relief 4o either lessors or lessees when
the leasehold is abandened or the lemse is otherwise terminated because of the
lessee's breach, Under existing law, a lessor is sumetimeslprecluﬂed from
recovering deamages for all of the detriment ceaused by the defaulting lessee,
and a defaulting lessee is sometimes subjected to forfeitures that are not

countenanced under the law relating to contracts generally, See 26 CALIF.

L. REV. 385 {1938).
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For example, under the law applicablé to most contracts, repudiation
constitutes a total breach for which an action can be maintained even though

the time for full performance has not yet elapsed. Gcid Mining & Water Co.,

v. Swinerton, 23 Cal.2d 19, 1h2 P.2d 22 (1943); Remy v. 0lds, 88 Cal. 537,
26 Pac. 255 {1891}. And, under the law applicable to most contracts, a
material breach by the promisor gives rise to a duty on the part of the
promisee to mitigate demages, i.e., the promisee canmot recover damages

for any detriment that is reasonably avoidable. See discussion in Bomberger
v. McKelvey, 35 Cal.2d 607, 613-615, 220 P.2d 729 (1950). In contrart,
when a lessee repudiates or breaches a lease, the courts have held that the
lessor must choose among rescinding the lease and forfeiting his right to
damages for future injury, continuing to enforce the lease without attempl-
ing to mitigate damages, and deferring recovery of his damages until the

end of the term. Kulawitz v. Pacific Woodenware & Paper Co., 25 (al.2d

664, 671, 155 P.2d 24, 28 (1944); Treff v. Gulko, 21k Cal. 591, 7 P.2d
697 (1932).

Except where a mining lease is involved (see Gold Mining & Weter Co.

v, Swinerton, sggra), the doctrine of anticipatory breach has not been

epplied to leases. Oliver v. Loydon, 163 Cal. 124, 124 Pac. 731 (1912);

Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1801); In re Bell, 85 cal. 119,

ol Pac. 633 {1890). Under existing law, when a lessee abandons the leased
property and repudiates the remaining obligations of the lease, his actions
constitute merely an offer to surrender the remainder of the term. Welcome
v, Hess, 90 Cel. 507, 513, 27 Pac. 369, 370 (1891). Confronted with such

an offer, the lessor has three courses of action among which he may choose.

Kulewitz v. Pacific Woodenware & Paper Co., 25 Cal.2d 664, 671, 155 P.2d 2k, 28

{1g4k), First, he may decline the lessee's offer tc surrender and sue for the
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unpaid rent as it beccmes due Tor the remainder of the term, If the lessor se-
lects this course of action, he has no duty to mitigate damages by reletting
the property; he can recover the full amount of the rent whils-permitting the

property to remain vecant. See De Hart v. Allen, 26 Cal.2d 829, 832, 161 p.2d -

453, 455 (1945). Second, he may accept the lessee’s offer to surrender end
thus extingunish the lease. This course of action not only terminates the
lessee's infterest in the property, it alsoc terminates the lessee's obligza-
tlon to pay any further rent, and the lessor is not entitled to any damages
for the lose of the bargain represented by the original lesse. Welcome v.
Hess, 90 Cal. 507, 27 Pac. 369 (1891). The cases make clear, too, that

any action taken by the lessor that 1s inconsistent with the lessee's con-
timed ownership of an estate in the lzased property will be deemed an accept-

ance of the legsee's offer to surrender, whether the lessor intended such an

acceptance or not. Doreich v. Time 0il Co., 103 (al. App.2d 677, 230 P.2d

10 {1951). Finally, if the lessor notifies the lessee of his intention

to do 8o, the lessor may relet the property for the benefit of the lessee
and recover damages in the amount of the excess of the rentals called for -
in the original lease over the rentals obtained by reletting. The lessor
cannot sue immediately to recover these damages; the cause of action does
not acerue until the end of the term, and the lessor must wait until that

time and then sue for all of the rental deficiencies. Troff v, Gulko, 21k

Cal. 591, 7 P.2d 697 (1932). The courts have held that prior notification
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to the lessee is essential o this course of action and that without such noti-
fication the lessor's reletting of the property will ve treated as an accept-
ence of the lessec's offer to surrender, termincting the

original lease and the . lessgee's rental obligation. Doreich v. Time 0il Co.,

103 Cal. App.2d 677, 230 P.2d 10 (1951). Apparently, then, this third

course of action is unavailable to a lessor who is unable to give proper
notice to the defaulting lessee, Such a lessor must choose between permitting
the property to remain vacant (thus preserving the lessee's rental obligation)
and terminating the lessee's remaining obligation by resuming possession or by
reletting the property.

A similar range of choices confronts . a lessor-when a lessee coxmits a suf-
ficiently substanticl breach of the lease to legally justify termination ther.of.
le may treat the breach as a partizl breach, decline to t.rminate the leasec, and
sue for the damages caused by the particular breach. In such a case, the lessor
rust contimie to dezl with & lessec vho has proven to be unsatisfactory. The

-rassor may, on the other hand, terminate the:lease and force the.lessee to.reXin-

quish the property, resorting te an action for unlawful detainer to recover-the-
possession of the property if necessary. If the lease is terminated, the lessor's
right to the remaining rentals due under the lease ceases upon the termination

of the lease. Costello v. Martin Bros,, 7h Cal. App. 782, 241 Pac. 588 (1925).

Under scme circumstances, the lessor may decline to tarminate the lease but still
evict the lessee and relet the property for the account of the lepsee.

Lavrence Barksr, Inc. v. Briges, 39 Cal.2d 654, 248 P.2d 897 (1952); Burke v.

Norton, 42 Cal. App. 705, 18k Pac. 5 (1919). See CODE CIV, PROC. § 1174%. But
in such a case, it may be' that any profit made.on the relatiing belonss to the
lessee, not the lessor, inasruch as the lessee's interest in the property

theoretically continues., Moreover, the lessor must be careful in utilizing
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this rcmedy or he will find that he has forfeited his right to the
remaining rentals from the originel lessee deospite his lack of

intent to do mo. See, e.g., Neuhaus v, Horgard, 1h0 Cel. app. 735, 35

P.2d 1039 (1934); A, H, Busch Co. v. Strsuss, 103 Cal. App. 647, 284

Pac, 966 (1930).

Adhering to common law property concepts, the courts have considered
the lessee's obligation to pay rent as dependent on the continued
existence of the term. When the term is ended, whether voluntarily by
abandomment and repossession by  the lessor or involuntarily under the
compulsion of an unlawful detainer proceeding, the rental obligation
dependent thereon alss ends. Because thz lesgor usually cannot expect
the l=ssee to remain available and solvent until the end of the temm,
continued adherence to these property ccncepts fraquently denles the
lessor any effective remedy for the loss caused by a defaunlting
lessee,

Adherence to ancient common law property concepts in the Fecision of
cages involving leases has caused hardship to lessees as well
as to lessors. Under the existing law, lessees may be subjected
to forfeitures that would not be permitted under any other kind

of couiract, Aluhousta the courts have bean cuiels to hold that



" provisions in leases for liquidated damages are void (Jack v. Sinsheimer,

125 Cal. 563, 58 Pac. 130 {1899)), and although provisions for the
acceleration of the unpaid rental installments have been held invalid

(Ricker v. Rombough, 120 Cal. App.2d Supp. 912, 261 P.2d 328 (1953)),

other provisions that are substantively indistinguishable have been held

valid. Joffe, Remedies of California Landlord upon Abandonment by Lessee,

35 50. CAL. L. REV. 34, 4b (1961); note, 26 CAL, L. REV, 385, 388 {1938).
Thus, if a lessee’s advance payment to the lessor is designated as an
advance payment of rental or "in consideration for the execution of the
lease,"” the lessor is entitled to keep the payment regardless of his actual
demages when the lease is terminated by reason of the lessee's breach,

A-1 Garage v. Lange Investment Co., 6 Cal. App.2d 593, L4 P.2d 681 (1935);

Curtis v, Arnold, 43 Cal. aApp. 97, 184 Pac. 510 {1919); Ramish v. Workmen,

33 Cal. App. 19, 164 Pac. 26 (1917).
In contrast, where the buyer repudiates a contract for the sale of
real property, any advance payments made to the seller in excess of his

actual damages are recoverable by the buyer. Freedman v. The Rector, 37

Cal.2d 16, 230 P.2d 629 (1951). Moreover, even though a contract for the
sale of property recites that an initial payment is in "consideration for
entering into the agreement," +the courts pemmit the buyer to recover so
much of the payment as exceeds the seller's damages if, in the light of the
entire transaction, there was in fact no separate consideration supporting

the payment. Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal. Rptr. 145, 364

P.2d 321 (1961).

In 1937, Civil Code Section 3308 was enacted in an effort to ameliorate



the deficiencies in the law relating to leases. The effort, however, was only
partially successful. Under Section 3308, if & lease so provides, the lessor
may bring an action for damages lmmediately upon termination of the lease by

reason of the lessee’s abandonment or breach of the lease. The lessor's damages
in such an cckion amount to the worth of the excess of the rents that would have

ncerusd during the remcinder of the term over the reasonable rental velue of the
property for the same period. Section 3308, however, does not apply unless it is
made applicable by a provision in the lzase; it does not require the lessor to

resort to the remedy provided (and thus require mitigation of d.mages); and it

does not relieve a lessee from forfeiture.

Cade of Civil Proecedurs Szetion 1174 has also been amended in un effort to
alleviate the problems faced by s lessor when the lessee refuses to pay rent
or otherwise breaches the lease. Section 1174 provides that the lessor may
notify the lesssge to guit the premises and that such a notice does not
terminate the leaschold interest unless the notice so specifies, This permits
e lessor to evict the lessee, relel the property to ancother, and recover
fron the lessee o the and o the termm for any deficlency in the rentals.
But ggain, the stotulory remedy falls short of providing full protecltion to
the rishts of both portizg, Th does uot permis the leggor o recover doliuses

irmediately for future loss it does rot reauire thie lesssr to mitigate

0
w0
-

damages; and it does not proitect the lessee from forfeiture.
RECCMMEWDATION
The Law Revision Camission has conciudad that the ruies applicsble to

contracts gensrally would be fairer to both lessors and lessees than are the
rules now applied when a lease is abandoned or 1s terminated by reason
of the lessee's breach. Accordingly, the Ccxmission recormends the enactment

of legislation designed to affzctuate the following principles:
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1. Repudiation of a lease, like repudiation of any other contract,
should be a total breach of the lease and give rise immedlately to remedial
rights on the part of the aggrleved party. |

5. Yhen a lemse has been repudiated, the aggrieved party should have
the right to resort to the usual contract remedles that are available upon
repudiation of any other contract. The aggrieved party should have the
right to rescind the lease, treat the lease as ended for purposes of
performance and sue for any damages caused, or sue for specific or prevent--
tive relief if the remedy of damages is not adeguate.

3. When a lease has been breached in a sufficiently material respect
to legally justify the termination of the lease by the aggrieved party,
and there has been no repudiation of the lease, the aggrieved party should
have the right to resort to the usual contract remedies that are available
upon a material breach of any other contract. The aggrieved party should
have the right to regard the lease as contimiing in effect, recovering
damages for the breach or obtaining specific or preventive relief to
assure the continued performance of the lease. He should also have the
right to rescind the lease. And he should have the right to treat the
lease as ended for purposes of performance and sue for any damages caused.

4. Tt should be clear that, except where a lessor is entitled to
specific enforcement of the lease, the lessor may not treat & repudiated
lease as still in existence and enforce the payment of the rents as they
accrue. Moreover, it should be clear that the eviction of the lessee from
the leased property terminates the lesse. The right of the lessor to
recover damages should be provided directly so that there is no longer
any need to continue the fiction that the leasehold estate continues when
the lessee has no right to the possession of the leased prqperty.

8.



5. The party repudiating his obligations under 2 lease should have
the right, as he does under contracts generally, to retract his repudiation
and thus nullify its effect at any time before the aggrieved party has
brought action upon the repudiation or otherwise changed . his position
in reliance thereon.

6. VWhen a lease has been repudiated or terminasted because of a
material breach, the aggrieved party should have an immediate right to
recover all of the damages caused by the other's default--both past and
prospective. When the lessee abandons the property, or when the lessee is
Justifiably evicted, the lessor should not be required to defer action
until the end of the term and run the risk that the defaulting lessee
will then be solvent and available.

T. The basic measure of the damages for breach of a lease should be
the loss of the bargain represented by the lease. The aggrieved party
should be entitled to recover the difference between the value of the
remaining rentals provided in the lease and the fair rentsl value of the
property for the remainder of the term. He should also be entitled to
recover any incidental damages reswlting from the breach, such as moving
or renovation expenses necessarily incurred or lost profits. But, as
under contract law generally, there should be no right to recover for any
loss that is reasonably avoidable. Thus, if the lessor chooses to let
the property remain idle, he should not be permitted to recover from the
lessee the entire remaining rental obligation, as he may do under existing

law.



8. IfHa lessor relets property after termination of a lease by reason
of its breacﬁ, the rental provided in the new lease should be presumed to be
the fair rental value of the property. Thus, if the lessee abandons the
lease and the lessor relets the property, the lessor should be entitled to
recover the difference between the rentals called for in the ©ld lease and
the rentals called for in the new lease unless the defaunlting lessee persuades
the trier of fact that the reascnable rental value of the property 1is
actually more than the new lease provides.

9, The validity of a reasonable liguidated damages provision in a
lease should be recognized, The amount of the prospective damege that may
be caused by a particular breach may not be readily ascertalnable,
and in such a case, a fair liguideted damages provision should be as
enforceable as 1t would be if contained iIn any other contract.

1¢ A defeulting lesses should be entitled to relief from a forfeiture

regardless of the label attached to it by the provisions of the lease. A
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contract for the use of property should not be able to exact forfeitures to
any greater extent than a contract for the sale of property.

11. When a lessor relets property after the original lease has been
terminated, it should be e¢lear that the reletting is for the lessor's own
account, not for the lessee's. Of course, such a reletting should reduce
the damages to which the lessor is entitled; but if any profit is made upon
the reletting, that profit should belong to the lessor, not the defaulting
lessee,

12. A lessor's right to recover domages should be
independent of his right to bring an action for unlawful detainer to recover
the possession of the property, and the damgges recommended herein should
be recoverable in a separate action in addition to any demages recoﬁered
as part of the unlawful detainer action., OFf course, the lessor should not
be entitled to recover twice for the same items of damage,

13. Section 3308 of the Civil Code should be repealed. Enactment of
legislation effectuating the other recormendations of the Commission would
make Section 3308 superfluous,

k. Code of Civil Procedure Section 1174 should be amended to provide
that the eviction of a lessee for breach of the lease terminates the lessee's
interest in the property. Section 1174 now permits the eviction of a lessee
without the termination of his interest in order to permit the lessor to
preserve his right to damages. Under the statute recommended by the
Cormission, the lessor's right to damages does not depend upon the
continuance of the lessee's estate, so the provisions of Section 1174 that
provide for such continuance are no longer necessary.

~11-



15. If a lease is part of a lease-purchase agreement, it should be
clear that the lessee's obligation under the lease is specifically
enforceable and that he may not, BY abandoning the lease, leave the
lessor with only the right to recover demages measured by the difference
between the consideration specified in the lease and®the fair rental value
of ke property. Lease-purchase agreements frequently contemplate that the
rental specified will also compensate the lessor for the improvement that
he has agreed to transfer to the lessee at the end of the term. Tt is
necessary, therefore, that the parties understand that the lessee's
obligation to pay the full amount of the consideration specified in the

lease may not be defeated by his own act of abandoning the leased property.

PROPOSED LEGISLATION

The Commission's reconmendations would be effectuated by epactment

of the following measure:
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An act to add Sections 1951, 1951.5, 1952, 1952.5, 1953, 1953.5, and

1954 to Chapter 2 of Title 5 of Part 4 of Divigion 3 of, to add

Article 1.5 { commencing with Section 3320) to Chapter 2 of Title

2 of Port 1 of Division 4 of, to add Section 3387.5 to, and %o -

repeal Section 33C8 of, the Civil Code, apd to amend Secticn

1174 of the Code of Civil Procedure, relating to leases.

The people of the State of California do enact as follows:

SECTION 1. Section 1951 is added to Chapter 2 of Title 5 of
Part 4 of Division 3 of the (ivil Code, to read:

1951. A lease of real property is repudiated by either the
lessor or the lessee when he, without justification:

(a) Commnicates to the other party by word or act that he
either will not or cannot perform his remaining obligations under
the lease;

(b) Does any voluntary act or engages in any voluntary course
of conduct which renders substantial performance of his cobligations
under the lease impossible or apparently impossible; or

(c) In the case of a lessor, actually evicts the lessee from

the leased property.

Comment . Section 1951 is definitional. The substantive effect of a
repudiation as defined in Section 1951 is described in the following sections.

Subdivisions {a) and {b) follow the definition of an anticipatory
repudiation that appears in the Restatement of Contracts, Section 318.

Subdivision {c¢) refers to an eviction "without justification." This
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refers to an eviction that the lessor did not have a right to make under the
terms of the lease or umder the substantive law governing the rights of
lessors and lessees generally. If the lessor had the right to eviet the
lessee, the lease is terminated by the eviction under the provisions of
Section 1951.5. The word “actually’ is intended to make clear that subdivision
{c) refers to actual eviction, not “comstructive eviction.” Under Section
1951.5, a lessee must treat an actual eviction as a terminmation of the lease-~
unless he can obtain a decree for specific performance. For wrongful conduct
not amounting to an actual eviction (sometimes referred to in the past as
"econstructive eviction"), the lessee has the right to treat the lease as
contirming and recover damages for the detriment caused by the wrongful

conduct. See Section 1853.



SEC, 2. Section 1951.5 is added to sald chapter, to read:
1351.5. A lease of real property is terminated prior to the
explration of the term when:
(a) The 1lessor, vith justification, evicts the lessee from the property;
(b) The lessee vacates the property pursuant to a notice served
pursuant to Sections 1161 and 1162 of the Code of Civil Procedure or

rursuant to any other notice or request to vacate the property; or

(c) The lease is repudiated by either party thereto.

Comment. BSection 1951.5 prescribes certain conditions under which a
lease is terminated prior to the end of the term, The list is not exclusive,
Section 1933 &lso sets forth certaln conditions under which a lease is
terminated. And, of course, if a lease 1s rescinded pursuant te Sections
1688-1693, the interests of the respective parties come to an end prior
to the expiration of the term of the lease,

Subdivisions (&) ard (b) change the California law, Under Code of Civil
Procedure Section 1174 {as omended in 1931), a lessee could be evicted from the
leased property without terminaiing the lease. Presumably that provision was

designed to overcome such cases as Costello v, Martin Bros., 74 Cal. App.

782, 241 Pac. 588 (1925), which held that the eviction of the lessee terminated

the lease and ended the lessor's right to recover either the remaining rentsls

due under the lease or damages for the loss of such rentals., Becsuse Sections

1272.% and 1953 provide Ifor the recovery of damapges despite the termination of
the lease amd the evietion of the lessee, “here is no further need to contime
the fiction that the leaschold estate continues when she lessee hos no right

to the possession of the leased property.
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Subdivision (c) changes the California law in part. Under prior
California law, a repudiation of the lease by the lessee and his abandon-
ment of the property did not terminate the lease. The courts staéed that
the lessor could regard the lease as contimuing in existence and recover

the rents as they came due. See Kulawitz v. Pacific Woodenware & Paper Co.,

25 Cal.2d 664k, 155 P.2d 24 (19%4); Velcome v. Hess, 90 Cal. 507, 27 Pac.

369 (1891). Subdivision (c) makes it clear that a lessor may no longer
utilize this remedy. Upon a repudiation of the lease by the lessee, the
lessor cannot regard the lease as continuing and enforce the payment of
rental as 1t falls due unless he is entitled to specific performance of
the lease as provided in Sections 1952 and 1952.5. Instead, Section 1952.5
grants the lessor the right to recover all of the dameges caused by the
iessee's repudiation.

Subdivision (c) is consistent with the California law relating to a
lessee's remedies. Under subdivision {c) as under the prior California
law, a lessee may regard the lease as terminated by the lessor's repudiation
and either sue for his damages under Section 1952.5 or rescind the lease.
The lessee may, instead, seek specific performance of the lease under sub-
division {c) of Section 1952.5. Cf., 30 CAL. JUR.2d, Landlord and Temant,

§ 314 (1956).
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SEC. 3. Section 1952 is added to said chapter, to read:

1952, The efféct of a repudiation of a lease of real property
is mullified if, before the other party has brought an action for
dameges caused by the repudiation or otherwise changed his position
in reliance on the repudiation, the repudiator:

{a) Becomes ready, willing, and sble to perform his remeining
obligations under the lease and the other party is so Informed; or

(v) Is required to specifically perform his obligations under
the lease by a judgment for specific or preventive relief as provided

in subdivision {e¢) of Section 1952.5.

Comment. Subdivision (a) of Section 1953 codifies the rule applicable
to contracts generally that a party who repudiates a contract may retract
his repudiation, and thus mullify its effect, if he does so before the
other party to the contract has materially changed his position in reliance
on the repudiation. RESTATEMENT, CONTRACTS §§ 280, 319; 4 CORBIN, CONTRACTS
§ 980 (1951).

Subdivision (b) is included to make clear fhat a lease is not
terminated by a repudiation under Section 1951.5 if the injured party

recovers a Jjudgment for specific performance.
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SEC. 4. Section 1952.5 is added to said chapter, to read’

1952.5. When 2 party repudiates a lease of real property, the
other party may:

(a) Rescind the lease in accordance with Chapter 2 (commencing
with Section 1688) of Title 5 of Part 2 of Division 3;

(b} Recover damages in accordance with Article 1.5 (commencing
with Section 3320) of Chapter 2 of Title 2 of Part 1 of Division k&; or
{c) Obtain specific or preventive relief in accordance with

Title 3 (commencing with Section 3366) of Part 1 of Divieion 4 to
enforce the provisions of the lease if damages would provide inadequate

relief and specific or preventive relief is otherwise sppropriate.

Comment. Except where a mining lease is involved (see Gold Mining &

Water Co, v. Swinerton, 23 Cal.2d 19, 142 P.2d 22 (1943)), the California

courts have not applied the contractual doctrine of anticipatory repudiation
t0 a lessee's abandomment of the leasehold or repudiation of the lease.

See Qliver v. Ioydon, 163 Cal. 12k, 124 Pac. 731 (1912); Welcome v. Hess,

90 Cal. 507, 27 Pac. 369 (1891). Section 1952.5 is designed to overcome
the holdings in these cases and to make the contractual doctrines of
anticipatory breach and repudiation applicable to leases generally. Cf.

4 CORBIN, CONTRACTS §§ 954, 959-989 (1951).

Under the prior California law, when a lessee abandoned the leased property
and repudiated the lease, the lessor had-three alternative. remedies: (1) to
consider the lease as still in existence and sue for the unpaid rent as it
became due for the unexpired portion of the term; (2) to consider the lease
ag terminated and retake possession for his own account; or (3) to retake
possession for the lessee's account and relet the premises, holding the

lessee at the end of the lease term for the difference between the lease
-18-



rentals and what the lessor could in good faith procure by reletting.

Kulawitz v. Pacific Woodemware & Paper Co., 25 Cal.2d 66&, 671, 155 P.2a

2k, 28 (1944); Treff v. Culko, 21k Cal. 591, 7 P.2d 697 (1932).

Under Section 1952.5, a lessor may still terminate the lease and re-
take possession for his own account by rescinding the lease under subdivision
(a). But a lessor will not be able to let the property remain vacant and
recover the rent as it becomes due, for Section 1951.5 provides that the
lessee's repudiation terminates the lease and, hence, there is no more
rent due. Under Section 1952.5, if a lessor wishes to mullify the effect
of the lessee's repudiation and retain his right to the accrulng rental
installments, the lessor is required to seek specific enforcement of the
lease under subdivision (c). Under subdivision (b), the lessor may recover
damages for the 1loss of the remaining rentals - that would have accrued
under the lease. Under the prior law, too, the lessor could recover such

damages; but under subdivision (b) the lessor's cause of acticn accrues upon the
repudiation while under the prior law the lessor's cause of action did not

accrue until the end of the original lease term. See Treff v. Gulko,
214 cal. 591, 7 P.24 €97 (1932).
The remedies specified in Section 1952.5 may also be used by a lessee

when the lessor breaches the lease, but in this respect Section 1952.5
merely contimes the preexisting law without significant change. See

30 CAL. JUR.2d, Iandlord and Tenant § 314 (1956).




SEC. 5. OGSection 1953 is added to said chapter, to ready

1953. When a party breaches a lease of real property in a
material respect without repudiating the lease, the other party may:

(a) Rescind the lease in accordence with Chapter 2 (commencing
with Section 1688) of Title 5 of Part 2 of Division 33

{b) Terminate the lease and recover damages in accordance with
Article 1.5 (commencing with Section 3320) of Chapter 2 of TFitle 2
of Part 1 of Division 4;

{c) without terminating the lease, recover damages for the
detriment caused by the breach in accordance with Article 1 (commencing
with Section 3300) of Chapter 2 of Title 2 of Part 1 of Division 4; or

{d) Obtain specific or preventive relief in accordance with
Title 3 (commencing with Section 3366) of Part 1 of Division 4 to
enforce the provisions of the leage if damages would provide inadequate
relief and specific or preventive relief is otherwise appropriate.
Comment. If a party to a lease repudiates the lease, vwhether or not

he commits any other breach of the lease, the remedies of the aggrieved
party are governed by Section 1952.5. Section 1953 rrescribes the remedies
available to the aggrieved party when a lease is breached in s material
respect but there is no repudiation of the lease. The remedies prescribed.:
are those that are usually available to an aggrieved party to any contract
when that contract is breached in a material respect without an accompanying

repudiation. See Coughiin v. Bleir, 41 Cal.2d 587, 262 P.2d 305 (1953); b

CORBIN, CONTRACTS § 946 (1951).
Section 1953 makes little, if any, change in the law insofar as it
prescribes a lessee's remedies upon breach by the lessor. See 30 CAL. JUR.24,

landlord and Tenant, §§ 313-320 (1956). Subdivisions {a), (c), and (d) make
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little change in the remedies available to a lessor upon breach of the

lease by the lessee. BSee 30 CAL. JUR.2d, Iandlord and Temant, § 34k (1956).

Subdivision (b), however, probably changes the law relating to the
remedies of an aggrieved lessor. Although the prior law is not ultogether
clear, it seems likely that if a lessor terminated a lease because of a
lessee's breach and evicted the lessee, his cause of action for the
damages resulting from the loss of the rentals due under the lease did

not accrue until the end of the original lease term. See De Hart v. Allen,

26 Cal.2d 829, 161 P.2d k53 (1945); Treff v. Gulko, 214 Cal. 591, 7 P.2d

697 (1932). Under subdivision (b), an aggrieved lessor may terminate the
lease and immediately sue for the damages resulting from the loss of the

rentals that would have accrued under the lease.
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SEC., 6. Sccevion 1953.5 is added to said chapter, to read:

1953.5. The time for the ccmmencement of an action based on the
repudiation of a lease of real property begins to run:

(a} If the repudiation occurs before any failure of the
repudiator to perform his obligations under the lease, at the time
of the repudiator's first failure to perform the obligations of the
lease,

(b} If the repudiation occurs at the seme time as, or after,
a failure of the repudiator to perform his obligations under the leage,

at the time of the repudiation.

Comment. Section 1953.5 clarifies the time the statute of limitations
begins to run on a cause of action for repudiation of a lease. The rule
stated is based on Section 322 of the Reatatement of Contracts. Under the
preexisting California law, the statute of limitations did not begin to

run until the end of the lease term. See De Hart v, Allen, 26 Cal.2d

829, 161 P.2da 453 (1945),

Section 19%3.5 merely sets forth the time the statute of limitations
begins to run. It does not purport to prescribe the earliest date for the
commencement of an action based on repudiation. Nothing here forbids the
commencement of such an action prior to the date the statute of limitations

commences to run.
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SEC. 7. Section 1954 is added to said chaptexr to read:

1954. {a)} Whenever s lessor of real property finds personal
property remaining upon the leased property following the termina-
tion of the lease and the lessor knows or has reason to believe that
the personal property belongs to the former lessee, the lessor shall
give written notice of such finding to the former lessee and to any
other person the lessor knows or has reason to believe holds an
interest in the property. BSuch notice shall be given by mall addressed
to the former lessee or other interest holder at his post-office
address, if known, and if not known, such notification  shall be
addressed to the former lessee or other interest holder at the loca-
tion of the leased property. Personal delivery of such notice may be
substituted for delivery by mail.

{b) If notice of the finding is given as provided in subdivision
{a) within 21 days after the termination of the lease, title to the
property vests in the lessor upon the expiration of six months from
the dete of the termination of the lease unless, within such six
months, the owner of the property or any other Interest holder appears,
proves his ownership of or interest in the property, and tenders
payment of all reasonable charges for the storage and preservation
of the property. If notice of the finding is not given as provided
in subdivision {a) within 21 days after the termination of the lease,
title to the property vests in the lessor upon the. expiration of
six months from the date of the mailing or delivery of the notice to
the last person to be notified under subdivison (a) or three years from
the date oi’tﬁegtépminaﬁiéhléf the leacse, vwhichever is earlier, unless
within such time ££g'cwner*bf tle y§3§§;ty or any other interest
holder appears, proves his ownership of or interest in the property,

and tenders payment of all reasonable charges for the storage (for not
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to exceed six months) and preservation of the property.

{c) If the lessor refuses to restore the property to a person
who has made reasonable proof of his ownership or interest and tendered
payment for the storage and preservation of the property as provided
in subdivision (b}, such person may recover the property or the value
of his interest, together with dampges for its detention and a reason-
able attorney's fee, by civil action commenced within six months after
the date of such refusal.

{d)} The lessor may, in lisi of holding the property for the owner
or other interest holder pursuant to subdivision (b), sell the property
in the manner specified in subdivision (3) of Section 9504 of the
Uniform Commercial Code gnd hold the proceeds of such sale for the owner
or other interest holder pursuant to subdivision (b) in the following

cases:

{1) When the property is in denger of perishing or of losing ~
the greater part of its value; or
(2) When the lessor's charges for the storage and preservation

of the property amount to two-thirds of its value,

Comment. Section 1954  is designed to provide a lessor with a gimple

procedure for disposing of personal property found remaining on the leased

property following the termination of the lease. The section relates to

property to which the lessor has no claim. If the lessor has a lien claim

against the property, Sections 1861 and 1861a of the Civil Code and

Sections 9101-9507 of the Uniform Commercial Code govern the parties'

rights.
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SEC. §. Article 1.5 (commencing with Section 3320) is edded
to Chapter 2 of Title 2 of Part 1 -of Division 4 of the Civil Code,
to resd:

Artiele 1.5. Damages Upon Breach and Termination of Lecase of Real

Properiy

Comment. This article sets forth in some detail the damagea that
may be recovered when a lease of real properity is terminated by reason of
the lessee's or lessor's breach. The article alsc sets forth the lessee's
right to relief from any forfeiture of advance payments made to the lessor.
The remainder of the articie is designed to clarify the relationship between
the right to damages ariéing under this article and the right to obtaln

other forms of relief under other provisions of California law.
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§ 3320, Lessor's cdemages upon termination of lease for breach

13320. Subject to Section 3322, if a lease of real property
is terminated because of the lessee's breach thereof, the measure
of the lessor's damages for such breach is the Sum of the following:

(a) Trke worth of the excess, if any, of the rent and charges
equivalent to rent ressrved in the lease for the portion of the term
following such termination over the reascnable rental value of the
property for the ssme pericd.

(b) BSubject to Section 3325, any other damages necessary to
compensate the lessor for zll the detriment proximately caused by the
lessee's breach or which In the ordinary course of things would be

likely to result therefrom.

Comment. BSection 3320 prescribes the measure of the demages 8 lessor
iz entitled to recover when the lease is terminated because of the lessee's
breach, -

Under subdivision (2), the basic measure of the lessor’'s dameges are
the excess of the unpaid "rent and charges equivalent to rent" under the
lease over the rental the lessor can reasonably expect 4o obtain by reletting

" refers

the property. In this context, "rent and charges equivalent to ren
to all obligations the lessee undertakes in exchange for the use of the leased
property. For example, if the defaulting lessee had promised to pay the
taxes on the leased property and the lessor could not relet the property
under a lease containing such a provision, the loss of the defaulting lessee's

assumption of the tax obligation would be included in the damsges the lessor

i3 entitled to recover under Section 3320.
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The measure of damages described in subdivision (a) is essentially that
described in Civil Code Section 3308 (superseded by this article) as enacted

in 1937. The measure of damnges deseribed in Secticn 3308 is applicable, how-

ever, only:when the lease so provides agd the lesscr chcoses 0 invoke that remedy.
The measure of dacages described in Section 3320 ie. crplicable in all cases.

Subdivision (b) is included in this section in order to make it ¢lear
that the basic measure of damages described in Section 3320 is not the 1limit
of a lessor's recoverable damages when the lease is terminated by reascn of
the lessee's breach.

When a lease is terminated, it will usually be necessary for the lessor
to take possession for a time in order to prepare the property for reletting
and to secure a new tenant. A lessor should be entitled to recover the rentals -
due under the lease for this period if the damages awarded are to pﬁt him in
as good & position as would performance by the lessee of his contrectual
obligations. The lessor should also be entitled to recover for his expenses
in caring for the property during this time, for these are expenses that he
would not have had to bear if the lessee had not abandoned the property or
breached the lease.

In some cases, too, a lessor may wish to give a lessee an cpportunity to
retract his repudiation or cure his breach and resume his obligations under the
lease. If the lessor does so and the lessee does not accept the cpportunity
to cure his default, the lessor should be entitled to recover the full amount
of the rentals due under the lease for this period of negotiation as well as

his expenses in caring for the property during this period.
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In addition, the lessor should be entitled to recover for his expenses
in retaking possession of the property, repairing damage caused by the
lessee, and in reletting the property. There may be other damages necessary
to compensate the lessor for all of the detriment proximately caused by
the lessee, and if so, the lessor should be entitled to recover them also.
Sub@ivision (b), which is based on Civil Code Section 3300, provides that all
of the other demages & person is entitled to recover for the breach of a
contract may be recovered by a lessor for the breach of his lease. This
would include, of course, damages for the lessee's breach of specific
covenants of the lease,

Subdivision (b) is "subject to Section 3325" in order to make clear
that the lessor®s attorney's fees are not recoverable as incidental damages
unlessg the lease specifically provides for the recovery of such fees by elther
the lessor or lessee.

Section 3320 has been made subject to Section 3322 in order to make it
clear that a lessor may not decline to relet the property and hold the
original leasee for the entlire remaining rental obligation as he is entitled
to do under existing law. Under this section, as under the law relating to
contracts generally, the defaulting lessee is not liable for any consequences
that the lessor can reasonably aveid. Moreover, if the lessor relets the
property for a rental in excess of the rental provided in the originsl
lease, the damages the lessor is entitled to recover under Section 3320

must be reduced accordingly.

-28.



§ 3321. lLessee's damages upon termination of lease for breach

3321, Subject to Se=ction 3322, if a lease of real property is
terminated because of the lessor's breach thereof, the measure of
the lessee's damages for such breach is the sum of the following:

(a) The excess, if any, of the reasonable rental value of the
property for the portion of the term following such termination over
the worth of the rent and charges eqguivalent to rent reserved in the
lease for the same period.

(b} Subject to Section 3325, any other damages necessary to
campensate the lessee for all the detriment proximately caused by
the lessee’s breach or which in the ordinary course of things would

be likely to result therefrom,

Comment. Section 3321 prescribes the basic measure of the damageé -3
lessee is entitled to recover when the lease is terminated because of the
lessor's breach. It is consistent with the existing California law.

Stillwell Hotel C>. v. Anderson, k4 Cal,2d 463, 469, 50 P.2d 4b1, 443 (1935)

{"The general rule of damages is that the lessee may recover the value of
his unexpired term and any other damage which is the natural and proximate
result of the eviction.") Where appropriate, a lessee may recover damages
for loss of good will, loss of prospective profits, and expenses of removsl

from the leased property. See, €.g., Beckett v. City of Paris Dry Goods C>.,

14 Cal.2d 633, 96 P.2d 122 (1939); Johnson v. Suyder, 99 Cal, App.2d 86, 221

P.2d 164 (1950); Riechhold v. Sommarstrom Invest. Co., 83 Cal. App. 173,

256 Pac. 592 (1927).

Section 3321 is subject to Section 3322 to make clear that the defaulting
lessor is not liable for any consequences that the lessee can reasonably avoid,
Subdivision (b) is subject to Section 3325 in order to make clear that the
lessee's attorney's fees are not recoverable as incidental damages unless the
lease specifically provides for the recovery of such fees by either the lessor

k=
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§ 3322. Avoidable consequences; lessor's profits on reletting

3322. (a) A party to a lease of real property that has
been breached by the other party may not recover for any detriment
cauged by such breach that could have been avoided through the
exercise of reascnable dlligence without undue risk of other substantial
detriment,
{b) When a lease of real property is terminated because of
the lessee's breach thereof and the lessor relets the property,
the lessor is not accountable to the lessee for any profit made on
the reletting, but any such profit shall be set off against the

damages to which the lessor is otherwise entitled.

Comment. Under existing California law, a lessor may decline to retake
possession of leased property afler it has been abandoned by the lessee
and recover the full rental as it comes due from time to time under the lease,

See De Hart v. Allen, 26 Cal.2d B29, 832, 161 P.2d 453, Lks5 (1945).

Subdivision (a) of Section 3322 substitutes for this rule the rule applicable
to contracts generally that a party to & lease that has been breached by
the other party may not recover for any detriment cavsed by such breach that
could have been avoided through the exercise of reasonable diligence. Ses
RESTATEMENT, CONTRACTS § 336.

Under existing law, a lessor may relet property after the original
lessee has sbandoned the lease if he does so either on his own account
{in vhich case the lessee's rzntal obligation is terminated) or for the

secount of the lessee. See discussion in Dorcich v. Time Cil C3., 103

Cal. App.2d 677, 685, 230 P.2d 10 (1951). Altuough no case has yet arisen
g0 holding, the rationale of the California cases indicates thet if the

lessor receives a higher rental whon reletting for the account of the lessee
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than was provided in the originel lease, the leasee is entitled to the
profit,

Under Section 3322, a lessor who relets property after the original
lessee has abandoned it does so for his own acecount; and under subdivision
(b) any profit received belongs to the lessor rather than to the
defaulting lessee. Profit received on the réletting, however, reduces the
damages suffered by the lessor for which the lessee ig liable.

The rule stated in subdivision (b) is similar to the rule applicadble
when the buyer under a sales contract repudiates the sale and the seller

resells the goods to mitigate damages. See COMM. CODE § 2706(6).
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§ 3323. Rental upon reletting vpresumed to be resmsonable rental value

3323. If leased real property is relet following the termination
of the original lease because of the breach thereof, the rental due
to the lessor under the new lease is presumed to be the reasonable
rental value of the property for the term covered by the new lease,

This presumption is a presumption affecting the burden of proof,

Comment. Under Sections 3320 and 3321, the damages a lessor or lessee
is entitled to recover upon termination of the lease because of a breach
are based in part on the difference between the value of the rentals which
would have been due under the original lease for the remsinder of the term
and the reasonable rental value of the property for the seme period.

Section 3323 provides that the "reasonable rental value" of the property

is presumptively fixed by the new lease when the lessor relets the property.
The effect of this presumption may be overcome by proof that the reasonahle
rental value of the property is in fact higher or lower than renta)l fixed

by the new lease, EVIDEWCE CODE § (O6.
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§ 332k, Liguidated damages

3324,  Hotwithstanding Sections 3320 and 3321, upon any
breach of the provisions of a lease of real property, liquidated
damages may be recovered if they are provided in the leage and

meet the requirements of Sections 1570 and 1671,

Comment. Section 3324 does not create a right to recover liquidated
damages, it wmerely recognizes that such a right may exist if the conditions
specified in Civil Code Sections 1670 and 1871 are met. Provisions in leases
for liquidated damages upon repudiation of the lease by the lessee have been

held to be void. Redmon v, Greham, 211 Cal. 491, 295 Pac. 1031 (1931); Jack

v. Sinsheimer, 125 Cal. 563, 58 Pac. 130 (1899). Such holdings were proper

50 long as the lessor's cause of action upon repudiation of a lease was either
for the rent as it came due or for the rental deficiencies as of the end of
the lease term. Under such circumstances, there could be little prospective
uneertainty over the amount of the lessor's damages, Under Section 1952.5 and
this article, however, the lessor's right to damages accrues at the time of
the repudiation; and becauss tiey must be Tixed before the end of the term, they
may be difficult to calculate in some cases. This will frequently be the case
if the property is leased under s percentage lease. It may be the case if the
property is unique and its fair rental value cannot he determined. Accordingly,
Section 3324 is ineluded ac a reminder that the cages ‘holding liquidated
dornges provisions in lcosces to be void arc no logner autheritetive, and +thet
in scrie cases such provisicrs Luy be valid.

So far as provisions for liquidated damages upon a lessor's breach are
concerned, Section 3325 is declarative of the Preexisting law under which such

provisions were upheld if reasonable. See Seid Pak Sing v. Barker, 197 Cal.

321, 240 Pac. 765 (1925).
- 33..



§ 3325. Attorney’s fees

3325. (2) 1In addition to any other relief t> which a lessor
or lessee is entitled by reason of the breach of a lease of real
property by the other noriy to the lezss, the lessor or
lessee may recover reasonable attorney's fees incurred in obtaining
such relief if:

(1)} The lease provides for the recovery of such fees; or

(2) The lease provides that the other party to the lease may
recover attorney's fees incurred in obtaining relief for the breach
of the lease,

(b) The right to recover attorney's fees as provided in
paragraph {2) of subdivision (a) may not be waived prior to the

accrual of such right.

Comment. Leases, like other contracts, sometimes provide that a party
forced to resort to the courts for enforcement is entitled to a reasonable
attorney's fee, Section 3325 makes it clear that the remaining sectioms in
the article do not impair the lessor's rights under such a provision.

Subdivision (b) and paragraph (2) of subdivisisn (a) are included in the
section to equalize the operation of leases that provide for the recovery of
an attorney's fees, Most leases are drawn by one party to the transaction
(usually the lessor), and the other seldom has sufficient bargaining power to
require the inclusion of a provision for attorney's fees that works in his
favor., Under Section 3325, if either party is entitleqd by a provision in the
leasa 12 recover attorney's fees, the other may recover such fees when he ig
forced to resort to the courts to enforce his rights under the lease. To
prevent paragraph (2) of subdivision (a) frem being nullified by standard
waiver provisions in leases, subdivision {b) prohibits the waiver of a party's

right to recover under that paragraph until the right actually acerues.
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§ 3326. Lessee's relief from forfeiture

3326, Subject t5 the lessor's right to obtain specific enforcement
of the lease, if a lease of real property is terminated because of the
breach theresf by the lesses or if the legszee abandons the lease, the
lessee may recover from the lessor any amount paid to the lessor in
consideration for the lease (whether designated rental, bonus, considera-
tion for execution thereof, or by any other term) that is in excess of
(a) the portion of the total amount required to be paid to the lessor
pursuant to the lease that is fairly allocable to the portion of the
term prior t> the termination or sbandomment of the lease and (b) any
damages, including liquidated damages as provided in Section 3324, to
which the lessor is entitled by reason of such breach or abandomment,
The right of a lessee to recover under this section may neot be waived

prisr to the accrual of such right,

Ccmment. Section 3326 is designed to make the rules stated in Freedmen

v. The Rector, 37 Cal.2d 16, 230 P.2d 629 (1951), and Caplan v. Schroeder, 56

Cal.2d 515, 15 Cal. Rptr. 145, 364 P.2d 321 (1961), applicable to cases
arising out of the breach of a lease. The Freedman case held that a wilfully
defaulting vendee under a contract for the sale of real property may recover
the excess of his part payments over the damages caused by his breach., The
Caplan case held thet a wilfully defaulting vendee could recover such an
advance payment even though the contract recited that the advance payment was
in consideration for the execution of the coniract, The court looked beyond
the recital and found that there was in faet no separate considerstion for
the advance payment aside from the sale of the property itself.

Similarly, Section 3326 will permit a lessee to recover agvance payments,

regardless of how they are designated in the lease, if the court finds that
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such payments are in fact in consideration for the lease and are in excess
of the damages suffered by the lessor as a result of the lessee's breach.

The last sentence of Section 3326 is probably unnecessary. The Freedman
and Caplan cases are based on the provisions of the code prohibiting for-
feitures. These rules are applied despite contrary provisions in contracta.
Nonetheless, the sentence is included to make it clear that the provisions
of this section may not be aveided by the addition to leases of provisions
waiving rights under this section.

Section 3326 will change the California law. Under the existing
California law the right of a lessee to recover an advance payment depends
on whether the advance payment is designated a security deposit (lessee may
recover), liguidated damages (lessee may recover), an advance payment of
rental (lessee may not recover), or a bonus or consideration for the execution

of the lease {lessee may not recover). Compare Warming v. Shapiro, 118 Col.

App.2d 72, 257 P.2d Th (1953)($12,000 forfeited because designated as both

a bonus and an advance payment of rental) with Thompson v. Swiryn, 95 Cal.

App.2d 619, 213 P.2d 7h0 (1950)(advance payment of $2,800 held recoverable

as a security deposit). See discussions in Joffe, Remedies of California

Landlord upon Abandonment by Lessee, 35 SO, CAL. L. REV, 34, 4 (1961) and

Wote, 26 CAL, L. REV. 385 (1938). See also Section 3324 and the Comment to

that section.
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§ 3327. Unlawful detainer actions

3327. {(a) Nothing in this article affects the provisions
of Chapter 4 (commencing with Section 1159) of Title 3 of Part 3
of the Code of Civil Procedure, relating to actions for unlewful
detainer, forcible entry, and forcible detainer.
(v} The bringing of an action under the provisions of Chapter
b (commencing with Section 1159) of Title 3 of Part 3 of the Code
of Civil Procedure does not affect the rigkt to bring a separate
action to recover the Qamages specified in this article; but there
shall be no recovery of damages in the subseguent action for any detriment

for which a clain for damages was made and determined on the merits in
the previous action.

Comment, Section 3327 is designed to clarify the relationship between
this article and the chapter of the Code of Civil Procedure relating to
ections for unlawful detainer, forcible entry, and forcible detainer. The
actions provided for in the Cade of Civil Procedure are designed to provide
& summary method of recovering posse ssion of property, Those actions may
be used by a lessor whose defaulting lessee refuses to vacate the property
after termination of the lease,

Section 3327 provides that the fact that a lessor has recovered poésession
of the property by an unlawful detainer action does not preclude the bringing
of a later action to recover the damages to which he is entitled under this
article. Some of the ineidental damages to which the lessor is entitled may
be recovered in either the unlawful detainer action or in an action to recover
the damasges specified here. Under Section 3327, such demages may be
recovered in either action; bul the lessor is entitled to but one deter-

mination of the merits of a demeges claim for any particular detriment.
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smc, . 9. Section 3308 of the Civil Code is repealed.

33987--The-pafties-%e-aay-lease-ef-real-ef-peysenai-pregerty—mayhagreer
_tharaia-that-if-suﬂh-lease-shall-be-teyﬁinated-hy-the-lensef-by-reassn-sfaany
bseashéthefaef-by>the-leééee,-the-lasser—shail—thereupea—be—entitleﬂ-te-reeover
£rga,the-lassee-the—weyth-at-the-time-sf-sueh-terminatien,~a£-thefexeess,-if
anyg-af-the-amsunt~ef—rent-ané-eharges-eqaiva&ent-te—rent-?eserved-in—the
lease—-£er—the-balanee-9£-the-stated-tefmpgy-anyasherter—perisﬁ-ef-%ime-eve?
the—then—reasenable-rentel-?aiue~e£-the-pramisea-fer-tha-same-paxied~

?he-rights-s£-tha-lessar-unde;-suah-ag;eamant—shall~ba-eumulative-to-all
qther-?ights-9¥—remedies--new;ay-hereaiter-given-te-thealasser-by—law-gr»by
the-terms-eﬁ-ths-1ease§-previ§ad,-hnweve;,-that-tha-eleatien-e£~the-lessar-to
exercise-the-remedy-hercinabovc-permitted~shaii-be*binding-qpon-him-and
exciudc-reeaursc-thereafter-to*any*other-remedy-fnr-rcntai-ur-charges-equivaient
to-rentai*cr-damages*for-breach~of-the~covenant-to-pay-snch-rcnt—or-charges
accruing-subseqpent-tc-thc-tﬂte*of-such-termination:--The-parties-tQPsunh
icase-may*fnrthcr-agree-therein‘that-unlcss-thc--remsdy‘provided-hy-this
section-is-exercised-by*the-lcsaor-within-a-spccificd-timc-the—right-thereto
shalt-be-barreds
‘Comment, Section 3308 is repealed because 1t is wmnecsssary. The remﬁéy
that -Section 3308 states may be provided in a lease is made the general rule, whether
or not provided in the lesase, under the provisions of the remainder of the statute.
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SEC. 10. Section 3387.5 is added to the Civil Code, to read:

3367.5. (a) A lease may be specifically enforced by any
party, or assignee of a tarty, to the lease when:

(1) The lease provides for the transfer to the lesses at
the termination of the term of the lease of title to buildings or
other improvements affixed by the lessor to the leased property; or

(2) The lease contains an option which the lessee may exercise
at the termination of the lease to acquire title to buildings or
other improvements affixed by the lessor to the leased property.

(b) Hothing in this section affects the right to obtain
specific or preventive relief in any other case where such relief

is appropriata.

Comment. Under the existing California law, if a lessee defaults in
the payment of rent, abandons the proparty, or otherwise breaches the lease,
the lessor may refuse to terminate the lease and may sue to collect the
rental installments as they accrue. Because Ghe lessee's obligation under a
lease has been, in effect, specifically enforceable through a series of actions,
leases have been utilized by public entities to finance the construction of
bublic improvements. The lessor constructs the improvement to the specifications
of the public entity.lessee, leases the property as improved to the public
entity, and at the end of the term of the lease all interest in the property and

the improvement vests in the public entity. See, e.g., Dean v. Kuchel, 35

Cal.2q 4Lk, 218 P.2d 521 (1950); City of Los Angeles v. Oifner, 19 Cal.2d 483,

122 P.2d 14 (1942). Sometimes the public entity's right to acquire the property
or the improvement is absslute under the terms of the agreement, sometimes it
depends on the exercise of an option, In either event, this system of
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financing public improvements would be seriously jeopardized if upon
repudiation of the lease by the lessee the lessor's only right were the
right to recover damages measured by the difference between the worth of
the remainirg rentals due under the lease and the rental value of the
property. BSee Section 3320,

Section 3387.5 has been added to the Civil Code, therefore, to make it
gbundantly clear that a lease is specifically enforcesble if it provides
for the transfer of improvements constructed on the leaged property to the
lessee at the termination of the lease. Under Section 3387.5, it will be
clear that a lessee may not aveid his obligation to pay the lessor the full
amount due under the lease by abandoning the leased property and repudiating
the lease.

Although Section 3387,5 may not be necessary inasmuch as agreements for
the transfer of interests in real property are generally gpecifically
enforceable, Section 3387,5 will avoid any uncertainty concerning the nature
of the obligations that are assumed by the parties when entering into

lease-purchase agreements.
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SEC. 11. Ssction 117h of the Code of Civil Procedure is amended to read:

1174%. If upon the trial, the verdict of the Jury, or, if the
case be tried without a jury, the findings of the court be in favor of
the plaintiff and against the defendant, judgment shall be entered for
the restitution of the premises; and if the proceedings be for an
unlavful detainer after neglect, or failure %o perform the conditions
or covenants of the lease or agreement under which the property is held,
or after default in the payment of rent, the judgment shall slsgo
declare the forfeiture of such lease or agreerent if-tke-reiiee
¥oquired-by-Scetion-2151-of-the-code-states-the-eleebtion-ef-the
iandlord-to-declara-the forfeiture-thercef;--but-if. guch-notice-dees
nok-8o-s5abe-such-elaetion,-4he-lease-er-agreemons-shall-rot-be
ferfoited ,

The jury or the court, if the proceedings be tried without a Jury,
shall also assess the damages occasioned to the plaintiff by any
forcible entry, or by any foreible or unlawful detainer, alleged in the
complaint and proved on the trial, and find the amount of any rent due,
if the alleged unlawful detainer be after default in the payment of rent,
Judgment against the defendsnt guilty of the foreible entry, or the
foreible or unlawful detainer, may be entered in the discretion of the
court either for the amoun®t of the damages and the rent found due, or
for three times the amount so found.

When the proceeding is for an unlewful detainer after default in
the payment of rent, and the lease or agreement under which the rent is
payable has not by its terms expired, and the notice rsquired by Secticn
11561 has not atated the election of the landlord to declare the for-

Teiture thereof, the court may, and, if the lease or agreement is in

~hy-



writing, is for a term of more than one year, and does not contain
a Forfeiture clauss, shall order that execution upon the judgment
shall not be issued until the expiration of five days after ths entry
of the judgment, within which time the tenant, or any subtenant, or
any mortgagee of the term, or any other party interested in its
continuance, may pay into the courty for the landlord, the amount
found due as rent, with interest thereon, and the amount of the damages
found by the jury or the court for the unlawful detainer, and the costs
of tne proceedings, and thersupon the judgment shall be satisfied and .
the tenant be restored to his estate.

But 1f payment as here provided be not made within five days,

the judgment may be enforced for its full amount, and for the possessi;sz;ﬁh‘
of' the premises. In all other cases the Judgment maoy be enforeed

—

immediately.

Comment. The language deleted from Section 1174 was sdded to permit &
lessor to eviet a defaulting lesses and relet the premises without forfeiting
his right to look to the lessee for any resulting deficiencies in the accruing
rentals. Under the pre-existing lew, s lessor whose lessee defaulted in the
payment of rent had to choose between suing the lessee from time to time to
collect the accruing rentals and completely terminating the lease and the

lessee's obligation to pay any more rent. Costello v, Martin Bros., 74 Cal.

App. 782, 786, 241 Pac. 588 (1925),

Inasmuch as Civil Code Sections 1952.5 znd 1953 permit a lessor to recover
his damages for thé loss of the future rentalsdue under the lease duspite the
terminatigh of the lease, the deleted language is no longer neceBsaryy

2. -



